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Communications, Inc., and BdlSouth Personal Communications, Inc., dba Cingular Wireless,
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OPINION
l.
In September, 2001, the cellular companies filed an application with the Metropolitan
Planning Commission of Knoxvilleand Knox County (“the M PC”) requesting a permit to construct

a275-foot cellular tower on property located intheHardin Valley areaof Knox County. Weaver and
other residents of Hardin Valley opposed the application, arguing that the presence of the tower



would reduce the value of their properties and that the erection of the tower is not necessary to
accommodate the coverage area of the cellular companies.

The subject application was before the MPC on several occasions. That body failed to
addressthe meritsof the application. Thecellular companiestwice appealedtothe BZA, requesting
rulings pertaining to their application. The BZA ultimately heard testimony and received
documentary evidence, following which it granted apermit to build a195-foot tower. TheBZA did
not make express findings of fact in support of itsdecision. However, thereisbefore usaverbatim
record of the BZA proceedings, aswell as documents submitted at that hearing.

Weaver contends that the BZA’ s gpproval of the cellular companies’ gpplicationisillegd,
arbitrary and capriciousand isunsupported by material evidence. Morespecifically, Weaver aleges
(1) that the BZA decisionisillegal becauseit was based upon evidence allegedly manipul ated by the
cellular companies; (2) that the decision is arbitrary and capricious because the BZA made no
findings of fact to support its decision; and (3) that there is no material evidence to support the
approval of a195-foot tower. Inaddition, Weaver contendsthat thetrial court erred when it refused
to consider evidence proffered by himthat he claimsisrelevant to theissue of whether anew cdlular
tower isneeded in the Hardin Valley area.

V.

An action by a board of zoning gopeals is an administrative rather than a legislative act.
McCallen v. City of Memphis, 786 S.W.2d 633, 639 (Tenn. 1990). Thisis because such an action
“executes[alaw] already inexistence.” Id. Theterm“administrative isused interchangeably with
judicial or quasi-judicial.” Id. at 638. A review of an administrative action is by way of acommon
law writ of certiorari. See Tenn. Code Ann. 8 27-8-101 (2000); see also McCallen, 786 SW.2d at
639. “Whether the action by the local governmental body islegidlative or administrativein nature,
the court should refrain from substituting its judgment for the broad discretionary authority of the
local governmental body.” McCallen at 641-42. However, acourt should invalidate adecision that
isclearly illegd, arbitrary, or capricious. The question of whether there is sufficient evidence to
sustain a zoning action is aquestion of law. MC Props., Inc. v. City of Chattanooga, 994 S.\W.2d
132, 134 (Tenn. Ct. App. 1999). Hence, appdlate review is de novo without a presumption of
correctnessaccorded the court below. 1d. If thereisno evidenceto support thelocal board’ saction,
itisarbitrary. Sexton v. Anderson County Bd. of Zoning Appeals, 587 S.W.2d 663, 667 (Tenn. Ct.
App. 1979). The McCallen opinion provides the following additional guidance regarding our
standard of review:

[T]he court's primary resolve is to refran from substituting its
judgment for that of the local governmental body. An action will be
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invalidated only if it constitutes an abuse of discretion. If “any
possible reason” exists justifying the action, it will be upheld. . . .
[A]ldministrative decisions are presumed to be valid and a heavy
burden of proof rests upon the shoulders of the party who challenges
the action.

Id., 786 SW.2d a 641 (emphasis added).

Weaver also raises an issue pertaining to an evidentiary ruling made by the trial court. He
contends that the trial court erred when it refused to allow the introduction of certain new evidence
pertaining to the cellular tower. Thisruling by thetrial court isreviewed by us under the abuse of
discretion standard. See, e.g., Martin v. Martin, 755 SW.2d 793, 797 (Tenn. Ct. App. 1988).

V.
A.

Weaver argues that the proof presented by the cellular companiesto the BZA was based on
incomplete information. Therefore, so the argument goes, the decision reached by the BZA was
illegal and should have been corrected by the trial court. The essence of thisargument isthat maps
received into evidence and commented on by the witnesses did not properly show the levels of
coverage from existing towersinthe area. Even assuming this assertion istrue, this does not mean
that Weaver isentitled to areversal of the BZA’sdecision. Weaver had an opportunity to challenge
this evidence before the BZA. If he failed to do so, he is now precluded from doing so in this
judicia proceeding. Thetime for thistype of challenge was at the hearing before the BZA.

Weaver a so arguesthat documentary evidence submitted to the BZA, in theform of ablack
notebook, was not made available to him before the hearing. He contends that this denied him due
process. The record before us does not indicate that this evidence was concealed from Weaver.
Furthermore, the record does not reflect that Weaver made a formal request for production of this
evidence before the hearing. In fact, many of the documents contained in the notebook are in the
public domain and were available to Weaver and other members of the public. We hold that the
hearing comported with due process and that the BZA’s consideration of this evidence did not
constitutereversible error. We conclude that the ruling reached by the BZA is not rendered illegal
by the evidentiary and due process issues raised by Weaver. We resolve thisissue in favor of the
cellular companies.

B.

Weaver points out that the BZA did not make findings of fact to support its decision. He
then arguesthat because of thisomission, reviewing courtsare not in aposition to determinewhether
there is material evidence to support the decision made by the BZA. Weaver relies upon the case
of Hoover, Inc. v. Metro. Bd. of Zoning Appeals, 924 SW.2d 900 (Tenn. Ct. App. M.S., 1996)
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(Hoover 1), as support for his position. In Hoover |1, the Middle Section of this Court made the
following comments in the course of its opinion:

Itisthe position of thiscourt that areviewing court can not determine
whether the decision of an administrative body is supported by
material evidence unless the administrative body makes findings of
facts setting forth the reasons for its decision. We do not express an
opinion asto whether the Western Section was correct in concluding
that it was not necessary for the Board to set out findings of facts
absent four concurring votes. Instead, it is our opinion that a
reviewing court can not determine if there was material evidence to
support adecision if the reviewing court is unaware of the basis for
the decision.

Id. at 905. The earlier opinion of the Western Section of this Court alluded toin Hoover |1 isfound
at Hoover, Inc. v. Metro. Bd. of Zoning Appeals, No. 01A01-9307-CH-00312, 1994 WL 260693
(Tenn. Ct. App. W.S. at Nashville, filed June 15, 1994) (Hoover 1). Thedecisionin Hoover 11 was
not based on a material evidence review; hence it is clear to us that the above quote is dicta.
Furthermore, and more importantly, it is clear that the reference in Hoover | and |1 regarding
findings of fact is rooted in a Davidson County ordinance explicitly requiring such findings." We
are not aware of any general precedent placing an affirmative duty on azoning board to pronounce
specificfindings of facts. Inour judgment, such findings, while helpful, are not essential to judicial
review under the material evidence standard. Accordingly, we conclude that the absence of express
findings of fact does not render the BZA’ s decision illegal, arbitrary or capricious.

C.

Weaver dleges that the BZA’s decision was not supported by materia evidence.
Specificdly, he contendsthat the evidence presented by the cellular companiesbeforethe BZA was
in support of a 260-foot tower and not the 195-foot tower ultimately approved by the BZA.
Therefore, so Weaver's argues, no material evidence of the necessity of a 195-foot tower was
presented to the BZA and the decision must be set aside. Once again, we find thisto be anissue on
which we must accord the BZA great deference. The record reflects that the Commissioners
discussed different tower heightsfor this application and decided on a195-foot tower. Thefact that
this height was not originally requested by the cellular companies is not controlling. During the
hearing, the BZA received a“Knoxville/Knox County Metropolitan Planning Commission Use on
Review Report.” In thisreport, the MPC’ s gaff clearly recommended the gpproval of atower at a

lAsquoted inHoover |, Section 17.16.060H of theM etropolitan Code of Davidson County provides asfollows:
[alny decision made by the board on a conditional use permit shall indicate the
specific section of this title under which the permit is being considered and shall
state itsfindings beyond such generalities as ‘in the interest of public health, safety
and general welfare, ...’
Id. at *2 (bracketing in original).



height of 195 feet. Furthermore, the cellular companies also offered the opinion of radio engineer
David Webb, stating the following in a document entitled “Description and Certification of
Compliance of Crown Communication, Inc. asto Proposed Tower”:

Nosuitablefacilitiesexist inthe proposed coverageareafor Cingular,
the carrier intending to locate upon the proposed tower, to locate its
proposed antenna and relaed equipment upon in order to obtain
suitable coverage.

While Weaver strenuously disputes this claim, the BZA clearly sided with the cellular companies
on the issue regarding the necessity of the tower. We are not empowered to reevaluate its
determination. See McCallen, 786 SW.2d at 641.

In addition, on the issue of property vaues, the BZA received asworn affidavit from Ben
Broome, a land appraiser, who disputes Weaver's claim of diminished property value. Weaver
himself never produced any evidenceto support thisclaimbeyond hisowntestimony. Aspreviously
discussed, we must affirm the board’ sfactual determination if thereisany materia evidencein the
record to support it. Seeid.

Clearly these documents provide a sufficient basis for the BZA’ s decision with respect to
each of the mattersraised by Weaver. Weresolve thisissuein favor of the cdlular companies.

D.

Weaver also arguesthat thetrial court’ srefusd to allow the admission of additional evidence
wasreversibleerror. Applyingtheabuse of discretion standard outlined above, we must resolvethis
issue in the cdlular companies favor. Inits memorandum opinion, thetrial court correctly points
out that it may not consider evidence not presented to the BZA in determining whether material
evidence in the record supports the BZA’s determination. Hemontolor v. Wilson County Bd. of
Zoning Appeals, 883 S.\W.2d 613, 618 (Tenn. Ct. App. 1994). In Hemontolor, we stated the
following:

[Tenn. Code Ann.] § 27-9-111(b) provides: “ The hearing shall be on
the proof introduced before the board or commission containedinthe
transcript, and upon such other evidence as either party may desireto
introduce.” Courts have limited the introduction of additional
evidence to the question of whether the Board exceeded its
jurisdiction or actedillegally, arbitrarily or capriciously. SeeWattgv.
Civil Serv. Bd. for Columbia], 606 SW.2d [274,] 277 [(Tenn.
1980)]; Massey [v. Shelby County Ret. Bd.], 813 SW.2d [462,] 465
[(Tenn. Ct. App. 1991)].



Id. Inour judgment, the evidence in question does not bear upon the issue “ of whether [the BZA]
exceededitsjurisdiction, or actedillegally, arbitrarily or capriciously.” 1d. Thisevidenceisnothing
more than another documentary presentation of factsthat were presented to the board in documents
received at the BZA hearing. The proffered documents do not conclusively demonstrate that the
documentsreceived at the hearing were incorrect, incomplete, or otherwise of no evidentiary vaue.
They simply present another point of view with respect to facts that were before the BZA. They
certainly cannot be considered admissible as showing that the BZA acted improperly in this case.
Thetrial court’ srefusal to consider the proffered evidence doesnot constitute an abuse of discretion.

VI.
The judgment of thetrial court isaffirmed. Costson appeal are taxed to the appellant, Sam

C. Weaver. Thismatter isremanded for collection of costs assessed below, pursuant to applicable
law.

CHARLESD. SUSANO, JR., JUDGE



